Independent review of
the Human Rights Act

Discussion Paper: Potential New Rights

June 2024
Table of Contents
ADOUL the REVIEW ...ttt sttt s e e st e s e e e sbe e e sabe e e saneeesaneeesareeesannas 2
ADOUL the HUMEAN RIGATS ACL....ccooeeeeeeteeeee ettt e e e e e e e e e e et re e e e e e e e e e s e e s aststaaaaeeeeeaeesesnnnnnrnnns 2
Discussion Paper: Potential NeW RIghtS........uuiiiiiiiii it e e e e e e anenees 2
List Of @bbreviations ..o e 3
Existing rights — what human rights are currently protected under the Act?........ccccoovvieeeeeeieeiiicccinnne 4
Potential new rights — which additional rights could be included as human rights under the Act?...... 5
Right to self-determination for Aboriginal and Torres Strait Islander peoples.........cccccvvvvvveeeeeennnnn. 5
Right to participate in decisions which affect you (participation duty) ........ccccceeeeeeiieiiiecciiee e, 6
Right to a clean, healthy and sustainable environment.........ccccccoe i, 7
2y T=d o oo ] ¥ 1 (U < UUUSURRRN 9
Right t0 adeqUate NOUSING .....uuiiiiiiieee e e e e e rrre e e e e e e e e e e e annraaaeeeeaaaeeeeanas 11
24 T=d 0 o (o TRV Vo U SUPURN 14
RV ATt a1 g IS =4 o} U EEPUURN 16
Right to compensation for wrongful CONVICtION ...t 20
The right of a person to live free from gender-based VioleNCe.......cccoeveiiiiiiiiieeee e, 22
The right t0 acCess the INLEINEL .....oeeeiii e e e ee e s 24
2{T=d o o o T oY= Lo ¢ (o] u =] [ USUUURN 26
24 T=d 0 o (o T =T o Y- | U USUPURN 27
Rights of fULUIE SENEIatioNS. .....uuiiiiiii e e e e e e e e e e e re e e e e e e e e e eeaas 29




Independent review of
the Human Rights Act

About the Review

Professor Susan Harris Rimmer has been appointed by the Attorney-General and Minister for Justice,
and Minister for the Prevention of Domestic and Family Violence to undertake an independent review
of the operation of the Human Rights Act 2019 and provide a report by 20 September 2024.

As part of the Review, we want to hear about any additional human rights the community thinks
should be included as human rights under the Act.

About the Human Rights Act
Queensland was the third jurisdiction to adopt a human rights legislation, following the Human Rights
Act 2004 (ACT) and the Charter of Human Rights and Responsibilities 2006 (Vic).

The main objects of the Act are:

e to protect and promote human rights;

e to help build a culture in the Queensland public sector that respects and promotes human
rights; and

e to help promote a dialogue about the nature, meaning and scope of human rights.

The Act imposes obligations on all three arms of government:

e the legislature (Parliament must consider human rights when proposing and scrutinising new
laws);

e the judiciary (courts and tribunals, must interpret legislation in a way that is compatible with
human rights so far as it is possible to do so); and

e the executive (public entities must act and make decisions in a way that is compatible with
human rights and in making a decision, must give proper consideration to human rights
relevant to the decision).

Discussion Paper: Potential New Rights

The Review Terms of Reference, and section 95(4) of the Act, require that this independent review of
the operation of the Human Rights Act must specifically consider whether additional human rights
should be included as human rights under the Act.

The review team is mindful that rights currently in the Human Rights Act are primarily drawn from the
International Covenant on Civil and Political Rights (ICCPR) (as the protection of civil and political rights
is often the first step in developing new human rights legislation), and that, with the exception of the
rights for children in the criminal process and cultural rights for Aboriginal Peoples and Torres Strait
Islander Peoples, the Human Rights Act does not contain specific rights for groups of people, nor are
particular groups of people, such as women, people with a disability, victims of crime or pfthe

specifically named.
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The review team is interested in reconsidering this approach, and thinking ambitiously about the
challenges faced by Queenslanders, currently and into the future, and what additional rights should
be included as human rights under the Act.

This Discussion Paper provides background on several new rights that the review team is interested in
exploring. In addition to this selection, the review team is aware of other rights, such as workplace
rights to collectively bargain, or the right to take protected industrial action, and procedural rights
including the right to public participation in decision making and public access to information, which
were proposed by stakeholders during the consultations phases associated with the passage of the
Human Rights Act. The review team encourages discussion of these and other rights through the
submission and consultation processes.

This publication can be found in electronic format on the Review website:
www.humanrightsreview.gld.gov.au

To contact the review team please email admin@humanrightsreview.gld.gov.au

List of abbreviations

CAT Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment

CEDAW Convention on the Elimination of All Forms of Discrimination Against Women

CERD Convention on the Elimination of All Forms of Racial Discrimination

CRC Convention on the Rights of the Child

CRPD Convention on the Rights of Persons with Disabilities

ICCPR International Covenant on Civil and Political Rights

ICESCR International Covenant on Economic, Social and Cultural Rights

UDHR Universal Declaration of Human Rights

UNCRC United Nations Convention on the Rights of the Child

UNCRPD United Nations Convention on the Rights of Persons with Disabilities

UNDRIP United Nations Declaration on the Rights of Indigenous Peoples



http://www.humanrightsreview.qld.gov.au/
mailto:admin@humanrightsreview.qld.gov.au
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Existing rights — what human rights are currently protected under the Act?

The Human Rights Act protects your rights in Queensland. It protects your rights when you interact
with government organisations or use their services, including the police, public hospitals and public
schools, and other organisations doing work for the Queensland Government.

The Human Rights Act currently protects 23 human rights:

Recognition and equality before the law

Right to life

Protection from torture and cruel, inhuman or degrading treatment
Freedom from forced work

Freedom of movement

Freedom of thought, conscience, religion and belief

Freedom of expression

Peaceful assembly and freedom of association
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Taking part in public life
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. Property rights
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. Privacy and reputation
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. Protection of families and children
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. Cultural rights—generally
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. Cultural rights—Aboriginal peoples and Torres Strait Islander peoples
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. Right to liberty and security of person
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. Humane treatment when deprived of liberty
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. Fair hearing
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. Rights in criminal proceedings
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. Children in the criminal process
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. Right not to be tried or punished more than once
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. Retrospective criminal laws

N
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. Right to education
23. Right to health services

These rights are recognised in international human rights treaties including the:

e Universal Declaration of Human Rights (UDHR)

e International Covenant on Civil and Political Rights (ICCPR)

e International Covenant on Economic, Social and Cultural Rights (ICESCR)

e United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP)

More information about the rights protected by the Human Rights Act is available here:

A plain language guide to your human rights.



https://www.un.org/en/about-us/universal-declaration-of-human-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-economic-social-and-cultural-rights
https://social.desa.un.org/issues/indigenous-peoples/united-nations-declaration-on-the-rights-of-indigenous-peoples#:~:text=The%20United%20Nations%20Declaration%20on,%2C%20Bangladesh%2C%20Bhutan%2C%20Burundi%2C
https://www.publications.qld.gov.au/dataset/a-plain-language-guide-to-the-human-rights-act-2019/resource/9ff883e6-afa9-4934-a153-7c9d42d4926d
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Potential new rights — which additional rights could be included as human rights under the
Act?

Right to self-determination for Aboriginal and Torres Strait Islander peoples

The Human Rights Act contains a reference to the right to self-determination for Aboriginal and Torres
Strait Islander peoples in the Preamble at 6:

Although human rights belong to all individuals, human rights have a special importance for the
Aboriginal peoples and Torres Strait Islander peoples of Queensland, as Australia’s first people, with
their distinctive and diverse spiritual, material and economic relationship with the lands, territories,
waters, coastal seas and other resources with which they have a connection under Aboriginal tradition
and Ailan Kastom. Of particular significance to Aboriginal peoples and Torres Strait Islander peoples of
Queensland is the right to self-determination.

The question is whether there should be an explicit mention of the right to self-determination in
section 28 (Cultural rights—Aboriginal peoples and Torres Strait Islander peoples), or as an
interpretative principle more generally in the Act?

The question of how best to promote the rights of Aboriginal and Torres Strait Island peoples was
considered by the Parliamentary Joint Committee on Human Rights earlier in 2024 in their report on
the Inquiry into Australia's Human Rights Framework.® The report recommends the Federal
Government seek legal advice on the including the right to self-determination and furthermore:

e includes, where appropriate, notes referring to the elaboration of these rights in other United Nations
(UN) treaties and the United Nations Declaration on the Rights of Indigenous Peoples, and is
accompanied by detailed guidance materials to assist public authorities in interpreting and applying the
law;

e consult with Aboriginal and Torres Strait Islander peoples in relation to the framing of Indigenous
peoples’ right to culture to ensure it adequately captures all applicable rights under international human
rights law; and

e further consideration be given to the drafting of the right to a healthy environment, including
consultation with Aboriginal and Torres Strait Islander peoples on how best to recognise the relationship
between the right to a healthy environment and the rights to culture, health and self-determination for
Aboriginal and Torres Strait Islander peoples.?

Additionally, or alternatively, should Queensland consider the inclusion of a general participation
right?
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Right to participate in decisions which affect you (participation duty)

The Australian Human Rights Commission has advocated for a participation duty at the federal level
in the following terms:

In addition to the positive duty on public authorities to consider and act in accordance with human
rights, the Commission proposes that an overarching “participation duty” be introduced into a Human
Rights Act. The participation duty would primarily operate as an aspect of the binding positive duty on
public authorities’. The participation duty would incorporate a binding procedural obligation to
engage in participation processes where a decision disproportionately affects the rights of Aboriginal
or Torres Strait Islander people, people with disability, or children.?

Should such a duty also extend to older Queenslanders? Or victims of serious crimes?
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Right to a clean, healthy and sustainable environment

The natural environment — air, biodiversity, oceans, land and freshwater — supports human wellbeing
and is a major determinant of the physical and mental health of Australians.* Queensland’s State of
the Environment 2020 report acknowledges that Queensland’s unique environment “not only provides
essential life services such as clean air and water, it underpins our general health, wellbeing and
happiness.””> Queensland Health’s Prevention Strategic Framework 2017 to 2026 emphasises the link
between “creating healthier environments where we live, learn, work and play to help people make
healthier choices.”®

In the context of climate change, the increasing severity of natural disasters, loss of biodiversity and
pollution, environment-related human rights are gaining prominence internationally. In October 2021,
the United Nations Human Rights Council adopted a resolution recognising “the right to a clean,
healthy and sustainable environment as a human right that is important for the enjoyment of human
rights.”” In July 2022, the United Nations General Assembly reaffirmed the recognition of this human
right, the resolution calling upon “States, international organizations, business enterprises and other
relevant stakeholders to adopt policies, to enhance international cooperation, strengthen capacity-
building and continue to share good practices in order to scale up efforts to ensure a clean, healthy

”8

and sustainable environment for all.”® Australia was among the 161 states voting in favour of the

resolution.

In 2023, the ACT Government introduced a Bill to amend the ACT’s Human Rights Act 2004, to include
the right to a healthy environment in the ACT’s human rights framework.® The proposed amendment
is expressed in the same terms as the General Assembly resolution, as a broad statement of principle.
If adopted, “the right to a healthy environment will ensure that environmental and climate impacts
are given proper consideration in the exercise of all public authority functions, including in the

development of legislation, policy and decision making.”*°

If a right to a clean, healthy and sustainable environment were added to Queensland’s Human Rights
Act, it would similarly give rise to obligations on Queensland’s Parliament, Courts and Tribunals and
Government departments and agencies.

The Special Rapporteur on Human Rights and the Environment has defined the right to a healthy
environment as containing both substantive and procedural elements. The six substantive elements
are:

e clean air;

o asafe climate;

e safe and sufficient water;

e healthy and sustainably produced food;

e non-toxic environments; and

e healthy eco-systems and biodiversity.!
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However this list is not exhaustive and will develop as the understanding of State obligations under
international human rights law in relation to a healthy environment evolves.

The Special Rapporteur recognises that the substantive elements must be accompanied by
corresponding procedural elements, in order to achieve recognition of the substantive rights above.?
The procedural obligations of the right to a health environment include:

e providing the public with “accessible, timely, affordable and understandable information
regarding the causes and consequences of the global climate and environmental crisis”;*?

e ensuring “meaningful, informed, inclusive and equitable public participation in all climate and
environmental decision-making” particularly focused on empowering directly affected and
potentially vulnerable populations;**

e assessing “the potential environmental, social, health, cultural and human rights impacts of all
plans, policies, projects and proposals that could foreseeably exacerbate the climate and

7,15

environmental crisis”;™ and
e enabling access to justice and effective remedies for environmental harms.

In practice, these procedural obligations may involve:
e |egislating to make environmental information publicly accessible;
e assessing environmental impacts in decision making;
e facilitating public participation in decision making;
e providing legal standing to individual citizens or environmental organisations to file lawsuits in
the public interest;
e offering access to remedies for environmental harms.'®

Relevant international instruments:

International treaty law does not currently provide for the right to a clean, healthy and sustainable
environment as a stand-alone right.

However, the right to a healthy environment is an aspect of rights recognised in international human rights
treaties to which Australia is a party, and reflected in several rights already recognised in Queensland’s Human
Rights Act, such as:
e right to life (HRA, s 16; ICCPR art 16(1))
e right to take part in public life (HRA, s 23; ICCPR art 25)
e cultural rights of Aboriginal and Torres Strait Islander people (HRA, s 28; UNDRIP, arts 8, 25, 29 and
31)

Jurisdictions where right is recognised:

The right to a healthy environment is now legally recognised in 161 out of 193 of UN Member States (more

than 80%) through regional human rights treaties and/ or national constitutions or legislation.’
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Rights of nature

The first laws recognising rights of nature were adopted in local municipalities in the United States
from 2006.'8 However, with intensifying concern about the state of the environment, natural entities
are increasingly being recognised as the subjects of rights rather than being treated simply as objects
or property.

Rights of nature grant legal standing and recognise ecosystems and the environment as independent
rights-bearing entities. Under such rights of nature laws, “nature is empowered to defend and enforce
its own rights; people are empowered to defend and enforce the rights of nature; and governments

are required to implement, defend, and enforce the rights of nature.”*®

Rights of nature laws can be broad defined. For example, in 2008 Ecuador became the first country to
recognise rights of nature in its constitution. Article 71 states that nature “has the right to integral
respect for its existence and for the maintenance and regeneration of its life cycles, structure,
functions and evolutionary processes” while art 72 provides that “Nature has the right to be
restored.”?® In 2010 and 2012, the Bolivian government passed national legislation, The Law of the
Rights of Mother Earth and the Framework Law of Mother Earth and Integral Development for Living
Well. These laws recognised that nature has rights to life; to the diversity of life; to water; to clean
air; to equilibrium (“The right to maintenance or restoration of the interrelationship,
interdependence, complementarity and functionality of the components of Mother Earth in a
balanced way for the continuation of their cycles and reproduction of their vital processes”); to
restoration; and to pollution-free living.?! The legislation also outlines the obligations of the State and
the people to these principles and rights as a binding societal duty.??

Rights of nature have also been created for particular ecosystems. For example, New Zealand has
acknowledged the inherent rights of nature by granting legal personhood to selected lands and rivers.
In 2014 New Zealand passed the Te Urewera Act 2014 (NZ), seeking to protect the Urewera Forest (in
the Hawkes Bay Region of the North Island) “for its intrinsic worth, its distinctive natural and cultural
values, the integrity of those values, and for its national importance.”?®* The statute granted Te
Urewera legal personhood, giving it the same rights as any citizen in New Zealand,?** and established
a Board to promote or advocate for the interests of Te Urewera, amongst other governance
responsibilities.?> New Zealand later passed the Te Awa Tupua (Whanganui River Claims Settlement)
Act 2017 (NZ), in partial response to long-standing negotiations between the Government and Maori
around the Treaty of Waitangi.?® The statute granted the Te Urewera National Park and Whanganui
River and its tributaries (in the North Island) rights of legal personhood?” and established the role of
Te Pou Tupua, to represent and advocate for the interests of the river.?®
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The rights of rivers have also been recognised by courts. For example, in March 2017, a state court in
northern India ruled that the Ganga and Yamuna Rivers — two rivers considered sacred in the Hindu
religion — had the same legal rights as a person? while in 2019, the High Court of Bangladesh
recognised the Turag River as a living entity with legal rights.>°

The introduction of rights of nature to Queensland’s Human Rights Act could be a broadly defined
right, recognising ecosystems and the environment as independent rights-bearing entities, or create
rights of nature for iconic ecosystems such as the Great Barrier Reef.

Relevant international instruments:
International treaty law does not currently provide for the rights to nature, but there is increasing soft law.
Jurisdictions where right is recognised:

A 2022 investigation created the most comprehensive database of rights of nature initiatives to date,
identifying more than 400 legal documents in 39 countries on all continents except Antarctica.3!

10
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Right to adequate housing

Access to safe and secure housing is an essential foundation for personal and family wellbeing as well
as participation in the community, employment and education.

Australia is currently in the midst of a housing crisis, with an acute lack of affordable housing and
homelessness on the rise. A 2023 report found that there were around 150,000 households across
Queensland with unmet housing needs.>?

The Queensland government has acknowledged that homelessness is “a vicious cycle” that is
particularly challenging for “people who have low income and struggle with complex health
challenges, past trauma or family instability.”3 The lack of secure and affordable housing similarly has
compound effects, with many households compromising on other essential spending, such as heating
or food, or leaving moving further away from family or community networks to meet employment
and education opportunities. According to the National Housing Supply and Affordability Council,
deteriorating affordability is “particularly problematic for vulnerable groups, including low-income
households, single parents, young people, single pensioners, those fleeing domestic or family violence,

people with disability, and First Nations Australians.”3*

The right to adequate housing is drawn from the right to an “adequate standard of living, including
adequate food, clothing and housing”, as enshrined in article 11(1) of the International Covenant of
Economic, Social and Cultural Rights (ICESCR), to which Australia is a party. The UN Committee on
Economic, Social and Cultural Rights (CESCR) has emphasised that the right to adequate housing
should not be interpreted narrowly; rather, it should be seen as the right “to live somewhere in
security, peace and dignity.”3> In 1991, the CESCR set out seven key elements of the right to adequate
housing:

e legal security of tenure, noting that “Notwithstanding the type of tenure, all persons should
possess a degree of security of tenure which guarantees legal protection against forced
eviction, harassment and other threats.”

e Availability of services, materials, facilities and infrastructure, noting that “the right to
adequate housing should have sustainable access to natural and common resources, safe
drinking water, energy for cooking, heating and lighting, sanitation and washing facilities,
means of food storage, refuse disposal, site drainage and emergency services.”

e Affordability, requiring that States parties take steps “to ensure that the percentage of
housing-related costs is, in general, commensurate with income levels.”

e Habitability, in terms of providing inhabitants with “adequate space and protecting them from
cold, damp, heat, rain, wind or other threats to health, structural hazards, and disease vectors.

11
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e Accessibility, requiring that housing law and policy should take fully into account the special
housing needs of disadvantaged groups, who should be accorded full and sustainable access
to adequate housing resources.

e location, noting that housing needs to be accessible to employment opportunities, health-
care services, schools, childcare centres and other social facilities, and not located in polluted
or dangerous areas.

e Cultural adequacy, requiring that “housing is constructed, the building materials used and the
policies supporting these must appropriately enable the expression of cultural identity and
diversity of housing.”*®

The European Social Charter (revised in 1996) creates, rather than recognises, a right to housing for
Council of Europe states. Article 31 imposes three obligations on states:

With a view to ensuring the effective exercise of the right to housing, the Parties
undertake to take measures designed:

(1) to promote access to housing of an acceptable standard;

(2) to prevent and reduce homelessness with a view to its gradual elimination;

(3) to make the price of housing accessible to those without adequate resources.?’

The European Social Committee, which oversees the Charter, has defined adequate housing as “a
dwelling which is safe from a sanitary and health point of view, that is, possesses all basic amenities,
such as water, heating, waste disposal, sanitation facilities and electricity; is structurally secure; not
overcrowded; and with secure tenure supported by the law”, subsequently adding access to fresh
water.3® In common with the ICESCR, states parties to the Charter are required to adopt legal, financial
and policy actions to progress toward full realisation of the right to housing.

Beyond these international instruments, the right to housing has been recognised in several countries.
South Africa included a right to housing in its 1996 Constitution, section 26 providing:

(1) Everyone has the right to have access to adequate housing.

(2) The state must take reasonable legislative and other measures, within its available resources, to
achieve the progressive realisation of this right.

(3) No one may be evicted from their home, or have their home demolished, without an order of court
made after considering all the relevant circumstances. No legislation may permit arbitrary evictions.3®

Section 19 of Finland’s constitution provides that “The public authorities shall promote the right of
everyone to housing and the opportunity to arrange their own housing.”*° In Scotland, the Housing
(Scotland) Act 1987 and the Homelessness etc. (Scotland) Act 2003 consolidated earlier legislation,
clarifying definitions and processes to protect homeless households and those threatened with
homelessness.*! In 2007, the National Assembly of France adopted the DALO law, which translates to
‘Enforceable Right to Housing’. The law provides a procedure to allow individuals to enforce their right
to housing against the state if they homeless or live in substandard housing conditions.*?

12
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In Australia, the three jurisdictions with Human Rights legislation — the ACT, Victoria and Queensland
—do not yet provide a positive right to adequate housing. In the ACT, the Human Rights Act 2004 (ACT)
requires public authorities to comply with human rights in their decision making around community
housing. In addition, several other rights protected in the Act “have been interpreted to give indirect

effect to the right to adequate housing.”*

Section 13 of the Victorian Charter of Human Rights and Responsibilities Act 2006 (VIC), modelled on
art 17 of the ICCPR, protects a person’s right not to have their home unlawfully or arbitrarily interfered
with. In addition, in requiring public authorities such as Homes Victoria to act compatibly with human
rights in their decision making, the Charter has provided protections for public housing tenants.
However the Charter does not yet provide a positive right to housing. In recent years the Victorian
Legislative Council Legal and Social Issues Committee has twice recommended that that the Victorian
Government investigate enshrining the right to housing in the Victorian Charter of Human Rights and
Responsibilities Act 2006 (VIC).** The Victorian Ombudsman in 2022 also considered it “appropriate

for the Government to consider including a right to housing in the Charter of Rights Act.”*

In Queensland, the Human Rights Act requires that public entities, including housing services which
are funded by a provider or the state government under the Housing Act 2003, must consider an
individual’s human rights in the delivery of those services.*® Tenants in social housing therefore have
some existing protections under the Act.

If a right to adequate housing based on the ICESCR were to be introduced in the Queensland Human
Rights Act, it would not impose an immediate obligation on the Queensland government to build or
deliver housing for all Queenslanders who need it. Under the ICESCR, the right to housing is a
progressive right; it would therefore require the government to take “deliberate, concrete and
targeted” steps towards achieving the full realisation of the right within available resources.*’ This
could involve effectively monitoring the full extent of homelessness and inadequate housing in
Queensland, maintaining a state-wide housing strategy, ensuring coordination with local councils, and
exploring appropriate public and private sector measures to address housing deficits and progress the

realisation of the right.*®

Relevant international instruments:
ICESCR, art 11(1)
Housing rights are also referred to in:
e  CERD, art 5(e)(iii))
e  CEDAW, art 14(2)(h))
e CRC, art27(3)
e CRPD, art 28

Jurisdictions where right is recognised:
e Council of Europe: European Social Charter, art 31
e  South Africa: 1996 Constitution, s 26
e Finland: 1999 Constitution, s 19

13
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Right to work

The right to work means that everyone has the right to gain a living by work which they freely choose
or accept and that governments must take steps to ensure productive employment conditions to
safeguard these individual freedoms. The right to work is recognised in art 6 of the ICESCR.

Like other rights in the ICESCR, such as the right to education, the right to work is aimed at ensuring
that people can develop their full potential and have access to economic opportunities. The right to
work is often compromised when people are unemployed or underemployed and are unable to find
full-time, stable work. In 2018, across Australia, people with a disability were twice as likely to be
unemployed compared to those without a disability.* In 2018-19, in Queensland, Aboriginal and
Torres Strait Islander people were three times as likely as non-Indigenous people to be unemployed.*

The right to work also provides that people can freely choose where to work. This can be compromised
when people are unable to find work in their chosen field. In 2018, a report for Multicultural Affairs
Queensland found that 49 out of every 100 skilled migrants are not using their skills or experience
gained before arriving.>?

Since 2020, the ACT’s Human Rights Act 2004 has protected the right to work and related rights.>? The
Act largely draws on the art 6(1) of the ICESCR which provides that the right to work includes “the right
of everyone to the opportunity to gain his living by work which he freely chooses or accepts, and will
take appropriate steps to safeguard this right.” However, the ACT provision is narrower than the full
rights protected in art 6 of the ICESCR. Art 6(2) provides that “full realization of this right shall include
technical and vocational guidance and training programmes, policies and techniques to achieve steady
economic, social and cultural development and full and productive employment under conditions.”

If the right to work was added to Queensland’s Human Rights Act, it may include a number of
elements, such as:
a) freedom to choose and work where it is available;
b) the right not to be unfairly deprived of work including on discriminatory grounds;
c) animplied prohibition on forced labour; and
d) the obligation to provide for a system of access to employment or employment opportunities
progressively over time.

Rights under the ICESCR have aspects which are immediately realisable — which means they have
immediate effect and must be respected by public authorities — and aspects which are required to be
progressively realised over time.> Elements (a), (b) and (c) are immediately realisable aspects of the
right which would need to be respected and protected by the Queensland Government and public

authorities, like other human rights currently included in Queensland’s Human Rights Act.

14
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Element (d) would require the Government to put measures in place over time to progressively realise
employment opportunities, subject to resources.

The UN Committee on Economic, Social and Cultural Rights has provided guidance on how
governments can take steps to progressive realise the right to work through legislation, strategies and
policies, indicators and benchmarks, and remedies and accountabilities. Actions include:
e adopting employment strategies and plans of action based on and addressing the concerns of
all workers, targeting disadvantaged and marginalised individuals and groups in particular
e collective bargaining as a tool in the formulation of employment policies
e means of ensuring involvement of civil society, including experts on labour issues, the private
sector and international organisations
o specific legislative measures to establish mechanisms to monitor implementation of
employment strategies and plans of action.®*

The right to work would not require that the government or employers give work to anyone who
wants it; relevant qualifications, skills, experience and availability are still required.>®

The obligation of progressive realisation in respect of these rights also comes with a corresponding
obligation not to take unjustifiable retrogressive measures that would undo protections that are
already in place. However, the rights will be subject to reasonable limitations where these can be
justified under the Human Rights Act. Measures that restrict access to certain forms of employment
(through, for example, licences) will already engage equality rights in the Human Rights Act, including
right to equal and effective protection against discrimination, and will require consideration as to
whether limitations are reasonable with respect to the right to work.

Relevant international instruments:

e |CESCR, art 6 (ratified by 171 out of 193 of UN Member States through regional human rights
treaties and/or national constitutions or legislation) ¢

e European Union Charter of Fundamental Rights, art 15 (ratified by all member states)

e The African Charter of Human and Peoples’ Rights, art 15 (ratified by 54 of 55 member states)

e  American Convention on Human Rights, art 26 (ratified by 24 of 34 Organisation of American States
member states)

e San Salvador Protocol to the Convention, art 6(1) (ratified by 18 of 34 Organisation of American
States member states)

Jurisdictions where right is recognised:
Human Rights Act 2004 (ACT), s 27B

15
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Victims’ rights

In Queensland, you have rights if you have suffered harm because of a crime. These rights are outlined

in the Charter of Victims’ Rights,>” and all government and government-funded entities that work with

victims must uphold these rights as far as practical and appropriate.>®

The Charter of Victims’ Rights is set out in Schedule 1AA of the Victims of Crime Assistance Act 2009
but will be transferred to Schedule 1 of the Victims Commissioner and Sexual Review Board Act once

the Bill proposing the new laws has passed through Parliament. The rights under the new Bill

essentially mirror the former rights and include:

e General rights:

O

a victim will be treated with courtesy, compassion, respect and dignity, taking into account
the victim’s needs.

a victim’s personal information, including the victim’s address and telephone number, will
not be disclosed unless authorised by law.

a victim will be informed at the earliest practicable opportunity about services and
remedies available to the victim.

e Rights relating to the criminal justice system, for example:

O

O

O

O

a victim will be informed about the progress of the investigation of the crime,

a victim will be informed of each major decision (including the reasons for the decision)
made about the prosecution of a person accused of committing the crime.

a victim will be informed about the name of the person charged, issuing of a warrant for
arrest, details of relevant court processes and diversionary programs that might be
available to the accused, and outcomes of criminal proceedings including the sentence
outcome and outcome of any appeals.

a victim will be informed about the outcome of a bail application made by the accused
and any arrangements made for the release of the accused, including any special bail
conditions imposed that may affect the victim’s safety or welfare.

if a victim is a witness at the accused’s trial, the victim will be informed about the trial
process and the victim’s role as a witness.

a victim will be protected from unnecessary contact with, violence or intimidation by the
accused, defence witnesses and family/support members of the accused.

a victim will be given the opportunity to make a victim impact statement.

property held by the state will be returned to the victim as soon as possible.

e The ability to make a complaint about a contravention of victim rights under the Charter of
Victims’ Rights.
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e Eligible victims have:
o theright to be kept informed of an offender’s period of imprisonment, transfer to another
facility or escape from custody.
o the opportunity to make written submissions to the parole board about granting parole to
the offender.

However, the rights included in the Charter of Victims’ Rights are not legally enforceable.>

Both the Women's Safety and Justice Taskforce in its Report (Hear Her Voice — Report 2 — Women and
girls’ experiences across the criminal justice system)®® and the Legal Affairs and Safety Committee
Report on the Inquiry into Support provided to Victims of Crime®! recommended that, as part of this
Review, we should consider whether the recognition of victims’ rights under the Charter of Victims’
Rights in the Victims of Crime Assistance Act 2009 should be incorporated into the Human Rights Act
2019.

All state and territory jurisdictions in Australia have a declaration or charter of victims’ rights, and all
except the Northern Territory have enshrined their declaration in law.®? Significantly, these charters
do not create legally enforceable rights for victims of crime, although in the ACT, contravention of the
Victims of Crime Act 1994 (ACT) can be the subject of disciplinary proceedings against an official. No
Australian jurisdiction has provided penalties for non-compliance with victims’ rights. Additionally, in
Queensland, confidentiality obligations that apply to government or non-government entities are not
affected by a victim’s rights, which may create tensions between a victim’s right to information versus
the rights of an accused to keep certain information confidential.

Right to fair hearing

In contrast to the Queensland and Victorian human rights legislation, which refer to ‘a person charged
with a criminal offence or a party to a civil proceeding’®® when outlining what is needed for a fair
hearing, the ACT human rights statute provides, ‘everyone has the right to have criminal charges, and
rights and obligations recognised by law, decided by a competent, independent and impartial court or

tribunal after a fair and public hearing’ (emphasis added).®*

Other provisions in the Queensland
Human Rights Act 2019 relating to criminal proceedings (such as ensuring a trial occurs without
unreasonable delay or the right to legal aid if eligible), and criminal laws (such as not to be tried or
punished more than once or not to be found guilty of a criminal offence if the conduct was not

considered criminal when it was engaged in) are focused on an accused person rather than the victim.
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Comparative approach

In 1985, the United Nations General Assembly adopted the Declaration of Basic Principles of Justice
on Victims of Crime and Abuse of Power,®® based on the conviction that ‘victims should be treated with
compassion and respect for their dignity’ and that they are entitled to prompt redress for the harm
that they have suffered, through access to the criminal justice system, reparation and services to assist
their recovery. However, it is a non-binding international declaration.

In 2012, the European Union adopted a Directive establishing Minimum Standards on the Rights,
Support and Protection of Victims of Crime — the Victims’ Rights Directive® — that applies to every EU
Member State, except Denmark.®” The EU Victims’ Rights Directive establishes minimum standards
on the rights, support and protection of victims of crime, which Member States are expected to
legally uphold. The Directive ensures that persons who have fallen victim to crime are recognised and
treated with respect. They must also receive proper protection, support and access to justice. The
Directive considerably strengthens the rights of victims and their family members to information,
support and protection, as well as victims' procedural rights in criminal proceedings. The Directive also
requires that EU countries ensure appropriate training on victims’ needs for those officials who are
likely to come into contact with victims.

Under the EU Victims’ Rights Directive, rights include:
e right to understand and be understood
e right to receive information from the first contact with a competent authority
e right of victims when making a complaint
e right to receive information about their case
e right to interpretation and translation
e right to access victim support services
e right to be hear
e right to safeguards in the context of restorative justice services
e right to legal aid
e right to reimbursement of expenses
e right to the return of property
e right to decision on compensation from the offender in the course of criminal proceedings
e right to protection
e right to avoid contact between victim and offender
e right to protection of victims during criminal investigations
e right to protection of privacy
e right to protection of victims with specific protection needs during criminal proceedings
e right to protection of child victims during criminal proceedings
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Relevant international instruments:
International treaty law does not currently provide for legally enforceable victims’ rights.

However, victims’ rights are an aspect of rights recognised in international human rights treaties to which
Australia is a party, and reflected in several rights already recognised in Queensland’s Human Rights Act,
such as:
e the right to equality and non-discrimination, including the right to enjoy human rights without
discrimination (HRA, s 15: ICCPR art 26)
e right to life (HRA, s 16; ICCPR art 6(1))
e right to fair hearing (HRA 31; ICCPR art 14)
e protection from torture and cruel, inhuman and degrading treatment (HRA s 17; ICCPR art 7)
o freedom of expression, which includes the right to seek out and receive information (HRA s 21;
ICCPR art 19)
e theright to privacy and reputation (HRA s 25; ICCPR art 17)
e the protection of families and children (HRA s 26; ICCPR arts 23(1), 24; UNCRC art 3)
e cultural rights generally and the cultural rights of Aboriginal and Torres Strait Islander peoples (HRA
ss 27, 28; UNDRIP art 8, 25, 29 and 31)
e theright to liberty and security of person (HRA s29; ICCPR art 9)

Jurisdictions where right is recognised: The European Union
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Right to compensation for wrongful conviction

Wrongful convictions can arise due to systemic factors such as eyewitness misidentification, flawed
scientific or forensic evidence, outdated expert evidence, misconduct by state officials including police
or prosecutors, biased investigations, faulty legal representation or when an individual makes a false
confession.®®

Australia has experienced a number of high-profile wrongful convictions, including the Lindy and
Michael Chamberlain case in the Northern Territory, the David Eastman case in the ACT and the
Kathleen Folbigg case in New South Wales. In Queensland, the possibility of wrongful convictions
arising from the collection, testing and analysis of DNA samples was acknowledged by the 2022
Commission of Inquiry into Forensic DNA testing in Queensland.®®

With the growing acknowledgement of wrongful conviction at levels previously not contemplated,
discussion has arisen around the need for transparent compensation measures for individuals whose
wrongful convictions have ultimately been rectified, recognising that those exonerated have usually
fought for extended periods to prove their innocence and can experience ongoing trauma and
difficulties reintegrating into society.

The right to compensation for wrongful conviction is drawn from article 14(6) of the International
Covenant on Civil and Political Rights (ICCPR), which provides a substantive right to compensation in
case of miscarriage of justice in criminal cases:

6. When a person has by a final decision been convicted of a criminal offence and when
subsequently his conviction has been reversed or he has been pardoned on the ground that a new
or newly discovered fact shows conclusively that there has been a miscarriage of justice, the person
who has suffered punishment as a result of such conviction shall be compensated according to law,
unless it is proved that the non-disclosure of the unknown fact in time is wholly or partly
attributable to him.

However, while Australia signed the ICCPR in 1972 and ratified it in 1980, it maintains a reservation
on article 14(6): Australia makes the reservation that the provision of compensation for miscarriage
of justice in the circumstances contemplated in paragraph 6 of article 14 may be by administrative
procedures rather than pursuant to specific legal provision.”®

In Queensland, other aspects of ICCPR art 14 are covered in sections 31 (Fair hearing), 32 (Rights in

criminal proceedings) and 34 (Right not to be tried or punished more than once) of the Human Rights
Act.
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Currently, individuals wrongfully convicted do not have a common law or statutory right to
compensation in any jurisdiction except the ACT. In other jurisdictions, including Queensland,
individuals must seek a discretionary ex gratia payment or file civil claims against those they believe
to be responsible for their wrongful convictions (eg police, legal counsel, state officials).

Under section 23 of the ACT’s Human Rights Act 2004 an individual who is wrongfully convicted may
seek compensation if they have been convicted by a final decision of a criminal offence; and suffered
punishment because of the conviction; and the conviction is reversed (or has been pardoned) on the
ground that a new or newly discovered fact shows conclusively that there has been a miscarriage of
justice. The right to compensation for wrongful convictions is subject to reasonable and justifiable
limitations (s 28). The most prominent use of this right was by David Eastman, who in 1995 was
wrongfully convicted of the murder of assistant federal police commissioner Colin Winchester. After
spending 19 years in gaol, Eastman’s conviction was quashed in 2014. Eastman was subsequently
acquitted in a retrial in 2018. Eastman was offered an ex-gratia payment of S3million by the ACT
Government but instead made a claim under the ACT's Human Rights Act and was subsequently
awarded $7.02million.”*

Relevant international instruments:
ICCPR art 14(6)
Jurisdictions where right is recognised:

e  Human Rights Act 2004 (ACT), s 23
e  Criminal Justice Act 1988 (UK), s 133
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The right of a person to live free from gender-based violence

Gender-based violence continues to be one of the most prevalent human rights abuses in Queensland
and across Australia.

According to Our Watch, on average one woman is killed every nine days by a current or former
partner.”? The 2021-22 Personal Safety Survey (PSS) conducted by the Australian Bureau of Statistics
(ABS) estimated that 42% of women in Queensland had experienced violence since the age of 15,
including:

e 24% (479,900) who experienced sexual violence

e 34% (671,500) who experienced physical violence”

The PSS further estimated that 29% of women in Queensland had experienced violence, emotional
abuse, or economic abuse by a cohabiting partner since the age of 15, including:

e 20% (398,500) who experienced partner violence (physical and/or sexual)

e 23%(457,200) who experienced partner emotional abuse

e 17% (338,500) who experienced partner economic abuse’

The impacts of gender-based violence include physical and sexual injuries as well as psychological and
emotional harm that can impact on a woman’s potential to flourish and enjoy life. Violence against
women and children can also cause economic security: for example, domestic and family violence is a
leading driver of homelessness for women.””

The Convention on the Elimination of all Forms of Discrimination against Women (CEDAW) does not
explicitly mention violence against women and girls. However, in 1992 the CEDAW Committee (which
monitors implementation of the Convention) clarified that discrimination against women, as defined
in article 1 of the Convention, included gender-based violence — that is, “violence which is directed
against a woman because she is a woman or that affects women disproportionately” — and asserted
that such violence “seriously inhibits women’s ability to enjoy rights and freedoms on a basis of
equality with men.””® In 2017, the CEDAW Committee further elaborated, recognising that the
prohibition of gender-based violence against women had evolved into a principle of customary
international law, binding all States.”’
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The Convention is supported by the Declaration on the Elimination of Violence Against Women,
adopted by the UN General Assembly in December 1993, which provided for three categories of
violence against women: violence in the family and in the private sphere (for example, domestic and
family violence, incest and selective abortions); violence occurring within the general community
(including sexual assault, sexual harassment, trafficking in women and intimidation at work); and
violence perpetrated by the State (such as violence against women in in prisons and in institutional
settings).”® The Declaration on the Elimination of Violence Against Women and CEDAW Committee’s
General Recommendation No. 35 provided for the concept of due diligence, an obligation on States
parties to take positive action to prevent gender-based violence, to investigate, prosecute and punish
perpetrators of violent acts and provide reparations to victims/survivors of violence.”

Gender-based violence engages several rights already protected under Queensland’s Human Rights
Act. For example, relevant protected human rights for victims of sexual assault include the right to
life,®° freedom from torture and cruel, inhuman or degrading treatment,®! and the right to equality,??
noting that victims of sexual assault are predominantly women. However, the right of a person to live
free from gender-based violence is not specifically provided for in the the Human Rights Act. Drawing
on the CEDAW Convention, the 2011 Convention on Preventing and Combating Violence against
Women and Domestic Violence (known as the Istanbul Convention) is a legally binding regional
instrument that could provide a model for the introduction of a similar right in Queensland’s Human
Rights Act. The Convention requires the 46 states in the Council of Europe to “take the necessary
legislative and other measures to promote and protect the right for everyone, particularly women, to

live free from violence in both the public and the private sphere.”®3

Alternatively, or in addition, existing section 26 of the Human Rights Act (right to protection of families
and children) could be expanded to explicitly reference the right to protection of families from family
and domestic violence.

Relevant international instruments:

CEDAW, art 1 (as interpreted by CEDAW Committee’s General Comments No.19 and No.35)
CAT, art 1

Rome Statute of the International Criminal Court, art 7g

Jurisdictions where the right is recognised:

Ratified by 27 members of Organization of American States - Inter-American Convention on the Prevention,
Punishment and Eradication of Violence Against Women (Convention of Belém do Pard)

Ratified by 38 members of Council of Europe — Convention on Preventing and Combating Violence against
Women and Domestic Violence
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The right to access the internet

It has been argued at the international level that access to the internet provides unparalleled
opportunities for the promotion and advancement of human rights and redressing of structural
disadvantages. The UN Special Rapporteur on the right to freedom of expression has described the
internet as a key means by which individuals can exercise their right to freedom of expression, and
the right to seek, receive and impart information.®* The Special Rapporteur also argues that access to
the internet is “critical to combating situations of inequality, by ensuring that marginalized or
disadvantaged sections of society can express their grievances effectively and that their voices are
heard.” Without internet access, which facilitates economic development and the enjoyment of a
range of human rights, marginalised groups can remain trapped in disadvantaged situations.®

This has been characterised as the ‘digital divide’, being “the gap between people with effective access
to digital and information technologies, in particular the Internet, and those with very limited or no
access at all.”® The Australian Digital Inclusion Index shows that while digital inclusion is slowly
increasing across Australia, there remains a substantial digital divide in Australia. One in four people
in Australia are still digitally excluded. People with low levels of income, education and employment,
those living in some regional areas, people aged over 65 and people with a disability are at particular
risk of being left behind.®’

Several countries have formally recognised human rights to access the internet through legislation,
including Estonia, Greece, Finland and Spain. Going a step further, Finland and Spain require that
internet connection needs to have a speed of at least one Megabit per second. In France and Costa
Rica, constitutional court decisions have declared the right to access the internet a fundamental
human right.®

It has also been argued that full digital inclusion would require governments to take measures beyond
mere access rights and would include initiatives to build confidence and security in the use of the
internet.®® In practice, this could include governments establishing ‘sustainable multi-purpose
community public access points’ and providing affordable or free Internet access to their citizens.
Practical developments from other countries towards the right to access the internet include:
e the ‘One Laptop Per Child’ project (supported by the United Nations Development
Programme), which aims to spread the availability of the Internet into developing countries
e the Indian Government’s ‘public-kiosks’ program
e the Brazilian government’s ‘computers for all’ program offering subsidies for the purchasing
of computers.
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If the right was included in Queensland’s Human Rights Act, it could require that the government take
steps similar steps or implement other policies and legislation to address the digital divide.

Relevant international instruments:

International treaty law does not currently provide for the right to access the internet. However, articles 9
and 21 of the Convention on the Rights of Persons with Disabilities expressly refer to access to the Internet
for people with disabilities, including through the use of accessible formats.

The right to access the internet is also an aspect of rights recognised in international human rights
instruments including:
o freedom to seek, receive and impart information and ideas through any media (UDHR Art 19, ICCPR
Art 19)
e right freely to participate in the cultural life of the community, to enjoy the arts and to share in
scientific advancement and its benefits (UDHR Art 27).

Jurisdictions where the right is recognised:
e European Union: Parliament and Council Directive 2002/22/EC of 7 March 2002 on universal
service and users' rights relating to electronic communications networks and services [2002] OJ L
108/51, art 4.
e Estonia: Telecommunications Act, art 5.
e  Greece: Constitution, art 5A.
e Finland: Communications Market Act, s 60 C.

e  Spain: Act 2/11 of March 4, Sustainable Economy
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Right to be forgotten

The internet has made it easy to access information and media about individuals that may no longer
be accurate or relevant. The lingering, adverse consequences of a person’s digital footprint have
generated calls for individuals to have greater control over third-person access to information to
protect their privacy and reputation.

The ‘right to be forgotten’ is, broadly speaking, the right for individuals to ask an entity which holds
personal information about them to delete it so it can no longer be discovered by third parties,
particularly through search engines.

The right to be forgotten first received legal recognition by the European Court of Justice in 2014,
when a Spanish man who worked as financial adviser brought a case against Google to remove the
link to a digitised newspaper article about an auction for his foreclosed home and a debt that he had
subsequently paid.?® This case set the precedent for the inclusion of a ‘right to erasure’ in the European
Union’s General Data Protection Regulations (GDPR).

The GDPR does not give people an unqualified right to have their personal data deleted. Organisations
can deny the request for a number of reasons including where keeping information in the public
domain is necessary to exercise the right of freedom of expression; comply with a legal obligation;
achieve a public interest; or to establish, exercise or defend a legal claim.

Recently, the Australian federal government has considered the ‘right to be forgotten’ as part of a
review of the Privacy Act 1988 (Cth). In September 2023, the Attorney-General announced agreement
in principle to recommendations that Australia adopt a ‘right to erasure’ (similar to the EU) and a sub-
category called the ‘right to de-index’.’* The ‘right to de-index’ would allow people to ask search
engines to ‘de-index’ their personal information so that it no longer appears in search results (although
the content is not actually deleted from the internet). Similar exceptions to the right to erasure are
contemplated, including: if it goes against the public interest, is inconsistent with another law, or is
technically impossible to do so.

Relevant international instruments:
European Union, General Data Protection Regulations, Art 17

Jurisdictions where the right is recognised:
e United Kingdom: Data Protection Act 2018, s 47
e Argentina: Constitution of the Argentine Nation, Art 43
e China: Personal Information Protection Law 2021
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Right to repair

The right to repair is a consumer rights movement that supports people’s freedom to repair their
products, instead of simply replacing them. The movement continues to push for laws requiring
manufacturers to provide free repair services, diagnostic tools, repair manuals, and replacement parts
available to the public. The movement aims to increase competition and reduce waste by promoting
sustainable consumption.®?

In Australia, the right to repair could have a significant impact for people who buy products such as
phones, appliances, or cars — in terms of financial costs and the ability to choose to shop sustainably.
Further, there could be significant benefits for purchasers of agricultural equipment. A 2021
investigation by the ACCC found that manufacturer warranty restrictions and access to software, tools,
technical information, service manuals and parts, limited the ability of farmers to use third-party
repair services.”

In April 2024, the European Parliament voted in favour of the Right to Repair Directive, a new law
which introduces the right to repair for consumers and creates new obligations for manufactures. The
new law applies to a list of products including washing machines, vacuum cleaners and smartphones
which may be expanded over time. Manufacturers will be required to provide timely and cost-effective
repair services, spare parts and tools. Manufacturers must inform consumers about their rights to
repair and are prohibited from using contractual clauses that prohibit repairs. To promote affordable
repairs, each EU member state must implement at least one measure to promote repairs such as
repair vouchers, information campaigns, offering repair courses or supporting community-led repair
spaces.

In the United States, a July 2021 Executive Order on Promoting Competition in the American Economy
included initiatives by the Federal Trade Commission to make it easier and cheaper for Americans to
repair items by limiting manufacturers from barring self-repairs or third-party repairs of their
products, including farmers equipment and cell phones.*

In Canada, while the right to repair is not specifically recognised, proposed legislative amendments
would allow people to circumvent technological protection measures®™ for the purposes of
maintenance or repairs. The province of Quebec has also introduced legislation which aims to combat
planned obsolescence.

If a right to repair was introduced into Queensland’s Human Rights Act, it could require that the
government take steps to improve access to affordable repairs, for example through introdgucing
polices or laws which create obligations for manufacturers, promote competition or incentivise
sustainable consumption.
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Relevant international instruments:
International treaty law does not currently provide for the right to repair.

Jurisdictions where the right is recognised:
e European Union: Right to Repair Directive
e United States of America: Executive Order on Promoting Competition in the American Economy
e Canada: An Act to amend the Copyright Act (diagnosis, maintenance and repair), Bill C-244
e Quebec: An Act to protect consumers from planned obsolescence and to promote the durability,
repairability, and maintenance of goods, Bill 29
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Rights of future generations

Growing concern around intergenerational fairness has placed greater attention on the need to
consider the priorities and interests of future generations in government policy and decision-making.

Environmental challenges, such as vegetation loss and degradation and pollution, and climate
change are widely recognised as intergenerational issues — with future generations to inherit the
more severe impacts of contemporary policy failures.® The widening gap in Australia’s
intergenerational income and housing wealth,®” coupled with escalating university debts®® and
concerns that our tax systems favour older, wealthy Australians®® have also focused attention on the
long term impacts of government decision-making.

The interests of future generations have been contemplated internationally for decades,'® with the
Maastricht Principles on the Human Rights of Future Generations, adopted in 2023, recognising that
future generations were legally entitled to human rights.°* The United Nations is creating a Special
Envoy on Future Generations and planning a Summit of the Future in 2024 to create a UN
Declaration for Future Generations.'

While future generations are frequently mentioned in general terms in national constitutions and
policies, governments are beginning to explore mechanisms to consider future generations within
decision-making frameworks.1% In Wales, the Wellbeing of Future Generations Act 2015 (Wales)
established a strong political commitment to intergenerational justice through the establishment of
the independent statutory role of the Welsh Commissioner for Future Generations, supported by an
Office for Future Generations. The Act provides for better decision-making by ensuring that public
bodies (including the national government, local government, health boards and other specified
public bodies) take account of the long term and consider and involve people of all ages and
diversity. The Act includes seven well-being goals for 44 public bodies with national indicators and
milestones toward achieving the well-being goals reported on annually.1

In Queensland, The Queensland Plan, launched in 2014, offered a 30 year roadmap for the state’s
growth and prosperity.1%® Described as “an aspirational community vision”, The Queensland Plan is
centred around nine foundational areas, including health and wellbeing, education and the
environment, with a focus on future generations. Annual state-wide progress reports detail activities
undertaken by all levels of government, business, industry and community organisations across the
nine foundational areas.
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The rights of future generations was a key feature of the Waratah Coal case in 2022.1% The
Queensland Land Court recommended to the Resources Minister and the Department of
Environment and Science that a mining lease and environmental authority for the Waratah mine
coal mine in the Galilee Basin be refused on several grounds, in part because the resulting limitation
on human rights caused by climate change was not demonstrably justified.

The Court had determined that it was acting in an administrative manner in making the
recommendation and was therefore a public entity under the Human Rights Act 2019. In considering
whether approval of the mining lease would be consistent with the Human Rights Act, the Court
assessed the potential limitations the lease could have on different human rights including
protecting the rights of children.®” The Court determined that the right was limited due to “the
vulnerability of children to climate change impacts and the disproportionate burden those impacts

7108

will have on children today and in the future, recognising the “intergenerational imbalance in the

effects of climate change itself,”1% and noting that present and future children “will bear both the

7110 35 well as

more extreme effects of climate change and the burden of adaptation and mitigation
“be at a disproportionately greater risk of poorer health outcomes and premature mortality.”!!* The
Court also recognised, as an additional dimension, the impacts for First Nations children, noting

Queensland’s First Nations population is heavily skewed towards children and young people.!*?

The introduction of a human right for future generations in the Human Rights Act, by providing a
legislative obligation for decision-makers to consider the interests of the next and future
generations, could offer an opportunity to address the impacts of short-term policy development
and encourage more systemic and longer-term approaches to governance.

Relevant international instruments:
International treaty law does not currently provide for rights of future generations, but a UN process to
develop a UN Declaration for Future Generations is progressing.

Jurisdictions where the right is recognised:
Wellbeing of Future Generations Act 2015 (Wales)
The Finland we want by 2050 (Finland)

30




Independent review of
the Human Rights Act

Our Team
Professor Susan Harris Rimmer — Independent Reviewer

Professor Susan Harris Rimmer focuses on international human
rights law, climate justice and gender equality in the Griffith Law
School and is a member of the Law Futures Centre. Sue leads the
Climate Justice theme of the Griffith Climate Action Beacon. She is
the founder of the EveryGen coalition (www.everygen.online)
which seeks to amplify the voices of current and future
generations and highlight the long-term impacts of today’s policy
decisions. With Professor Sara Davies, Susan is co-convenor of the
Griffith Gender Equality Research Network.

Susan was the 2021 winner of the Fulbright Scholarship in
Australian-United States Alliance Studies (funded by DFAT) and was hosted by Georgetown University
in Washington DC in 2022. She was named a Top Innovator by Uplink World Economic Forum for the
Climate Justice Challenge in 2022 for the creation of the Climate Justice Observatory
(www.climatejusticeobservatory.com.au). She won the Bertha Lutz Prize for research on women in
diplomacy awarded by the Centre for International Studies & Diplomacy and The Diplomatic Studies
Section (DPLST) of the International Studies Association (ISA) in 2021. Susan provided the independent
Human Rights Assessment for the successful FIFA Women’s World Cup Australia and New Zealand
2032 Bid in 2020 and was the Human Rights Adviser to GOLDOC for the 2018 Commonwealth Games.

Susan is the editor of Climate Politics in Oceania (MUP 2024 with Caitlin Byrne and Wes Morgan),
Futures of International Criminal Justice (Routledge 2022, with Emma Palmer, Edwin Bikundo and
Martin Clark), the Research Handbook for Feminist Engagement with International Law (Edward Elgar
2019, with Kate Ogg); and author of Gender and Transitional Justice: The Women of Timor Leste
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